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his name as such, does not seem to be material, yet securities separated from the 
person of the owner, and actually with an agent for collection, investment, and 
reinvestment, have been regarded as within the State of the agent, under ordi- 
nary annual tax laws. See State v. St. Louis Go. Ct., 47 Mo. 600 ; People v. Com- 
missioners of Taxes, 23 N. Y. 240 ; Catlin v. Hull, 21 Vt. 152 ; People v. Smith, 
88 N. Y. 576 ; Pullman Oar Co. v. Pennsylvania, 141 U. S. 18-22, 11 Sup. Ct. 
876, 35 L. Ed. 613. In People v. Smith, supra, there is a judicial intimation 
which shows the growing tendency, at least in New York, to do away with the 
distinction between tangible and intangible, so far as the question of situs is 
concerned. ' It is clear,' says the court in that case, 'that mortgages, bonds, 
bills, and notes have for many purposes come to be regarded as property, not as 
mere evidence of debts, and that they may have a situs at the place they are 
found, like other visible, tangible chattels.' If, therefore, being 'within the 
State ' subjects property to the burden of collateral inheritance tax, the conse- 
quence would seem to be that even intangibles held, as the property in the case 
at bar was, for many years prior to the death of testatrix, in the hands of agents 
in Pennsylvania, with authority to invest and reinvest, would be within the law. 

" It appears from the evidence taken at the audit that the collateral inherit- 
ance tax of our sister State, New York, has already been paid out of the fund 
going to collateral legatees, although it was paid by the executor in a manner 
that was at least quasi-voluntary ; that is, without an adjudication by the sur- 
rogate or any adverse proceedings whatever. We believe that such payment 
would not, and should not, prevent our taking jurisdiction over this matter, but, 
in answer to the question of interstate comity raised at the argument, it might 
be interesting to inquire what the New York courts would do if the situation 
now before us should appear before them for adjudication. We find our answer 
in Be RomaiJie'(1891), 127 N. Y. 88, 27 N. E. 759, 12 L. B. A. 401. The opin- 
ion of a majority of the court as delivered by Vann, J., was, in part, in these 
words : ' Where, however, the money of a non-resident is invested in this State, 
as it was by Mr. Eomaine in the bond and mortgage in question, and in deposits 
made by him in savings banks, or where the property of a non-resident is habit- 
ually kept even for safety in this State, we think the statute applies, both in 
letter and in spirit. Such property is within the State in every reasonable sense, 
receives the protection of its laws and has every advantage from government, for 
the support of which taxes are laid, that it would have if it belonged to a resi- 
dent.' Under the circumstances of this case, as we have found the facts, and 
the law applicable to it, as we read it, we have thus come to a different conclu- 
sion from that of our learned predecessor upon this bench, and are constrained, 
both by reason and authority, to hold that the claim of the commonwealth for 
her tax must be sustained." 

Peremptory Instructions, Where Evidence Not Sufficient to Sustain 
a Verdict. — A question of much importance and of first impression was passed 
upon recently by the Supreme Court of Appeals of West Virginia in White v. 
L. Hoster Brewing Co.. 41 S. E. 180, namely, the right of a trial court to instruct 
a jury to find for a party in whose favor the evidence plainly and decidedly pre- 
ponderates. The issue was squarely presented, and as squarely met by the court, 
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and resolved in favor of the right. The following extract from the opinion of 
the court will be read with interest by Virginia lawyers, who have for a long 
time been confronted with the same rule of practice in their federal courts. 
West Virginia has broken away from the old practice. Will Virginia, by act of 
the legislature or court-ruling, follow her example ? 

We animadverted on the Virginia practice in 7 Va. Law Eeg. 578. A brief 
statute would remove from our practice the reproach of which we there spoke. 
For example : " In a civil case at law, where the evidence is plainly insufficient 
to sustain a verdict, for plaintiff or defendant, as the case may be, it shall be the 
duty of the court, on motion, to instruct the jury to find a verdict for the party 
in whose favor the evidence preponderates, or against the party whose evidence 
is thus insufficient." 

After reciting the evidence in the case, Dent, P., speaking for a unanimous 
court, says : 

"The few contradictory statements alleged are not sufficient in importance to 
materially affect the decided preponderance of the evidence, circumstantial and 
oral, which is undoubtedly in favor of the defendant. On the strength thereof 
the court instructed the jury that ' the evidence in this case cannot warrant a 
verdict for the plaintiff, and they are therefore instructed to find for the defend- 
ant.' There is no question but that, if a verdict had been returned on the evi- 
dence, it would have been the duty of the court to set it aside, because opposed 
to the plain and decided preponderance of the evidence. Although the rule 
prevails in the United States courts and in a majority of State courts that in such 
a case a verdict should be directed when asked, it has not heretofore been 
adopted in this State. 6 Enc. PL & Prac. 679. The leaning of the early courts 
of Virginia has been towards the ' scintilla of evidence ' rule, although in fol- 
lowing it repeated verdicts may have to be set aside as contrary to the decided 
weight and plain preponderance of the evidence. Keel v. Herbert (Va.), 1 
Wash. 203 ; Hottingsmrths v. Dunbar, 5 Munf. 199 ; Fisher's HMr v. Duncan, 1 
Hen. & M. 563, 3 Am. Dec. 605 ; Martin v. Stover, 2 Call. 514. The question is 
now presented whether this court should follow the development of the law 
slowly crystallizing around the majority rule, sustained as it is by reason or 
justice, or still cling to the antiquated theories of the minority rule through fear 
of invading the province of the jury. Shall the circuit court, in a plain case, 
be compelled to sit still, and permit a jury to bring in a verdict contrary to the 
plain and decided preponderance of the evidence, and then set it aside, and be 
compelled to repeat the farce of a trial? Or shall the circuit court follow the 
settled practice of the courts of the United States, and direct a verdict against 
the party in whose favor the evidence does not warrant a verdict ? ' The prac- 
tice is a wise one. It saves time and costs ; it gives the certainty of applied 
science to the results of judicial investigation ; it draws clearly the line which 
separates the province of the judge and jury, and fixes where it belongs the re- 
sponsibility which should be assumed by the court.' Merchants Nat. Bank v. 
State Nat. Bank, 10 Wall. 604, 19 L. Ed. 1008 ; Improvement Co. v. Munson, 14 
Wall. 442, 20 L. Ed. 867. 

"The court should never interfere in doubtful cases of fact, dependent on 
the credibility of witnesses, and where it would not be justified in setting aside 
the verdict, it matters not which way may be the finding. But where the law, 
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sustained by a plain preponderance of evidence, about which two reasonable 
minds could not differ, is in favor of either side, the court should not hesitate to 
direct a finding, for thereby justice is promoted, a useless controversy brought to 
na end, and time, costs, and fruitless labor saved to the litigants, the court, and 
the public. In the case under consideration (see Ketterman v. Railroad Co., 48 
W. Va. 606, 37 S. E. 683, where this question is fully discussed by Judge 
Brannon) the only evidence in favor of the plaintiff was a bank check for $350, 
more than a year past due, having indorsed thereon a credit of 1100, found 
among the papers of the decedent, making a prima jjcie case of $250 due the 
plaintiff. It is a very weak case, however, for the very fact that the check was 
not presented for payment tends to show that there was something wrong with 
it as a check. The defendant, on the other hand, shows why it was given, why 
it was withheld from payment, and how it was paid a few days thereafter by 
another check, which was presented for payment and paid, and is produced as 
evidence. The plaintiff raises objections to this check because its appearance 
shows that it has been tampered with by some one. If any material alteration 
in the check has been made since its payment, either as to its date, date of pay- 
ment, or purpose as written thereon, the records and officers of the bank could, 
if produced, have sustained the same. The appearance of the check itself can 
prove nothing of the kind, but it must be accepted in all its parts as genuine 
until disproved by competent evidence. Taken by itself, it is sufficient to over- 
come plaintiff's prima facie case. In addition, defendant explains why the 
check was not taken up, but left in the hands of decedent, and fully throws the 
fault therefor on decedent by sufficient and competent evidence. It is true that 
two witnesses are introduced, who contradict defendant's witness Atkinson as 
to certain statements made by him. Admitting, however, that he made such 
statements, which he denies, merely claiming that the witnesses misunderstood 
him — they are wholly insufficient to impeach his credibility, or change the 
plain preponderance of the evidence. Upon the spur of the moment, and 
without investigation, and a refreshing of the memory from documentary evi- 
dence, any witness is liable to make such mistakes, as human memory is a frail 
dependence as to transactions long past. And when it is memory against 
memory, as evidence it is made weaker. Disregarding all the oral testimony, 
and considering the checks and the undisputed circumstances alone, the case is 
for the defendant ; the oral testimony, allowing the contradictions to be true, 
strengthens the defense. Then what was there to submit to the finding of the 
jury ? Simply a few matters of suspicion and contradiction, which might mis- 
lead the jury into finding a wrong verdict, and thus put the court to the trouble 
of setting it aside and awarding a new trial. If, in any possible view of the 
evidence, a verdict would be sustained in favor of the plaintiff, the court may 
not instruct in favor of the defendant, although the seeming preponderance of 
the evidence is with him. It is not the mere preponderance of the evidence 
that justifies the instruction, but it is only when the preponderance is so plain 
that a verdict in opposition thereto ought not to be permitted to stand. Such 
was this case, and now this court is asked to reverse the action of the circuit 
court, and remand the case for a new trial, for the reason that the plaintiff 
might be able to obtain a verdict from the jury, even though the court would 
be compelled to set it aside ; that he is entitled to a jury trial, although the 
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law, as applied to the facts, will not permit a verdict in his favor to stand. In 
the case of Pleasants v. Fant, 22 Wall. 116, 52 L. Ed. 780, it is held : 'If the 
court is satisfied that, conceding all the inferences which the jury could 
justifiably draw from the testimony, the evidence is insufficient to warrant a ver- 
dict for the plaintiff, the court should say so the jury.' In the case of Levitzky 
v. Canning, 33 Cal. 299, it is held that : ' Where there is an issue of fact to 
be determined by the jury, it is error to direct a verdict. But it is immaterial 
error when any other verdict would have been contrary to the evidence. ' The 
position of the United States court is undoubtedly the more rational in holding 
that such direction is not error, rather than to hold it error, but immaterial or 
harmless. The effect is really the same. It is better to decide a proposition direct 
than it is to avoid it, and reach the same conclusion. To say you are entitled 
to a trial by a jury, and yet, because the jury should have found against you, 
you were deprived of it erroneously, and yet rightfully, because harmless, is a 
contradiction within itself. It would be folly on the part of this court to 
reverse a case and remand it for a new trial where, if the jury should find 
against its former verdict, though directed by the lower court, it would be the 
duty of this court to set aside such verdict as contrary to the plain preponder- 
ance of the evidence. This would be administering to litigiousness rather 
than justice. Therefore the court must choose between the dilemma of deter- 
mining the action of the circuit court in granting the instruction complained 
of as either harmless error or law ; for it would not be right to send this case 
back, and put the parties to the expense and farce of a new trial, when it is 
apparent that a just conclusion has already been reached. 

"It is preferable, and in accord with both reason and authority, to sustain 
the action of the circuit court as in harmony with law. In either event, the 
judgment must be affirmed." 



